STATE OF CONNECTICUT

AUDITORS REPORT
DEPARTMENT OF ADMINISTRATIVE SERVICES
PERFORMANCE AUDIT

STIPULATED SEPERATION AND
RETIREMENT AGREEMENTS

AUDITORS OF PUBLIC ACCOUNTS

KEVIN P. JOHNSTON © ROBERT G. JAEKLE



Table of Contents

EXECUTIVE SUMMARY ...ttt ettt sttt srtte et a st e et e st e s nnae e snnae e sneeesnneeennneeens -V
N LI R 15 1 L@ 1 1 L S 1
2 7= 0 (0 (01 o [ SRS 1
ISSuES NEeding FUMNEr SIUY.........cieiieieieeese e 2
AUDIT OBJECTIVES, SCOPE, AND METHODOLOGY .....ootiiieeeiie e creee e s 3
RESULTSOF REVIEW ...ttt ettt tte e tae et e e a e e e s e e s aneeesnneesneeesnnneas 5
ltemNo.1  Statutory Authorization of Specia Separation Agreements.........cccceeveeceveeieennne 5
ltemNo.2  Controls over Special Separation AQresmMeNtS.........coverererererieereeseese e 14
ltemNo.3  Immediate Remova of an Employee from the Workplace...........ccccveveviveneneee. 17
ltemNo.4  Altering of Service Ratings and Remova of Employee Records............ccoceeveeeeee. 21
ltemNo.5  Useof Accumulated Leave Time by Laid Off or Discharged Employess.............. 24
ltemNo.6  Lump Sum Payments Included in the Cdculation of Retirement Bendfits.............. 27
ltemNo.7  Reemploying Retireesa aHigher Hourly Rate.............cccoveceveevecceceecece 31
ltemNo.8  Pat Time Employment of Retireesin Critical Managerid Pogtions...................... 33
RECOMMENDATIONS ...ttt et e st e e et e e et e e e enne e e saseeennaeesnnneesneeennnes 35

CONCLUSION ..t r e r e e e s b e e st e e s b e b e nae e nn e e e e ennenneenns 37



Auditors of Public Accounts

EXECUTIVE SUMMARY

In accordance with the provisons of Section 2-90 of the Connecticut Genera Statutes, we
have conducted a performance audit of the practice followed by some State agencies of granting
gpecid compensation agreements or payments to State employees, and reemployment contracts
to employees leaving State service. Conditions found and our recommendations follow:

Statutory Authorization of Special Separation Agreements

There are no datutory provisons, State regulations or written policies over the practice of
negotiating specid separdtion agreements that provide for separation payments or other benefits

in excess of that currently alowed to employees leaving State service.

Certain provisons of the State Personnd Act and the corresponding regulations govern the
layoff or dismissd of an individud from State sarvice -

Section 5-241 subsection (b) of the Generd Statutes dates that an appointing authority
dedring to lay off an employee shdl give him not less than two weeks natice in writing.  In
the case of an employee not covered by a bargaining unit, but in the classfied service for at
least five years, four weeks notice is granted. For further years of service, that employee can
be granted from four to eight weeks notice.

Section 5-240 subsection (€) of the Generd Statutes provides that an appointing authority
may dismiss any employee in the classfied service when he considers the good of the service
will be saved thereby. A pemanent employee shdl be given written notice of such
dismisa a least two weeks in advance of his dismissal, and a copy of the same shdl be filed
with the Commissioner of Adminidtrative Services.

Section 5-240-5a of the Regulations of the Department of Administrative Services dlows the
appointing authority to place an employee on leave of absence with pay for up to 15 days to
permit invedtigation of dleged serious misconduct which could conditute cause for
dismissd, if the employees presence a work could be harmful to the public, the welfare,
hedth or safety of patients, inmates or State employees or State property. The dismissa
must be immediatdly reported to the Commissioner of Adminidtrative Services.

In addition, the Regulations provide that, if the pending dispostion of crimind charges
hamper the completion of an independent adminidrative investigation, an employee can be
placed on leave of absence with pay for up to 30 days, if that employee's presence at work
could be consdered harmful to the public, the welfare, hedth or safety of patients, inmates or
State employees or State property.

We found that State agencies have been granting separation payments, caled "notice period
pay,” under an unwritten policy that we were told has been in effect snce 1973. This policy, as
explaned by the Depatment of Adminidraive Services "is to dlow agencies some flexibility
where the affected employee's presence a the regular work dte could create disruption and
discord." The "notice period pay" is intended to facilitate the immediate removad of an employee
from the workplace. Unlike the State statutes and regulations cited above, this policy does not




Auditors of Public Accounts

place any limitation on the number of days granted the employee as pad leave. This policy has
had the effect of granting to such employees more monetary or other benefits than is presently
dlowed by State datutes and regulations.  This unwritten policy does not have its basis in the
datutes or in the regulations, and without guideines that are more specific or provide more
oversght, benefits to certain State employees can be granted in a manner that may be unfar to
other State employees or discriminatory.  Our audit examinations of State agencies, and a survey
we conducted as pat of this audit, found agreements granting benefits to departing employees
that exceeded what is provided by the Generd Statutes or Department of Administrative Services
regulations.

Mogst State employees are paticipants in collective barganing agreements with the State.
These agreements take legd precedence over State Statutes and regulations governing the layoff,
discipline and dismissd of State employees. Mogt of the collective bargaining agreements refer
to the datutes in these matters.  For those employees that are not under collective bargaining
agreements there is no provison to provide for severance payments or a leave of absence with
pay beyond what is specificdly dlowed by the Generd Statutes or by Depatment of
Adminigrative Services regulations.

We identified many agreements granted to State employees, including those under collective
bargaining agreements or those that were exempt from collective bargaining, which exceeded the
scope of the gdatutes and regulations, and or collective bargaining agreements.  Employees
leaving State service, ether under layoff or dismissa, were granted "notice period pay” in the
form of a lump sum cash payment or other benefit, such as being dlowed to reman on the
payrall & home using Sck or vacation leave until findly departing State service.

There are no Stae datutes that specificdly dlow lump sum severance payments or specid
use of pad dck leave, nor are there any regulations or written polices and procedures dlowing it.
Consequently, expenditures of State funds are being made without specific legd authority.

Statutory authority and corresponding regulations are needed to guide State agencies
when situations require the granting of special separation payments or other benefits that
exceed those now allowed by statute to State employees leaving State service (See Item No.
1).

Controls Over Special Separation Agreements

There are inadequate controls, in particular no outsde oversight, review or agpprova, of specid

separaion agreements granted to employees leaving State service.

The procedure for the layoff or dismissal of State employees generdly requires some type of
agreement, either a dipulated agreement with the employees bargaining unit, or a settlement
when the employee makes a clam for aleged discrimination.

There is no lead agency providing centraized control over the granting of specia separation
agreements.  The Depatment of Adminidrative Services has the responsbility to administer the
State personnd system. However, according to State dtatutes and regulations, State agencies are
only required to advise the Department of a layoff or dismissd when it has occurred, and there is
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no statutory requirement for the Department to review or gpprove fina settlements.

The Office of Labor Redations of the Office of Policy and Management is charged with
adminigtering the collective bargaining process for State employees. It represents the interests of
the State in the latter stages of the arbitration of grievances and provides consultation and advice
to State agencies in these matters. It aso represents the State in matters pertaining to non-union
classfied State employees before the State Employees Review Board. Representatives of the
Office of Labor Reations are respongble for dipulated agreements that reach that particular
leve of arbitration.

The Generd Statutes provide that upon the recommendation of the Attorney Generd, the
Governor may authorize the compromise of any disputed clam by or againg the State or any
department or agency thereof, and shal certify to the proper officer or department or agency of
the State the amount to be recelved or paid under such compromise. Only a few agreements in
our review were subjected to this process. Because of the collective bargaining process, clams
pertaining to employment issues for most State employees are consdered to be outside this
datutory authority. The section of the Generd Statutes that enables a State agency generdly
grants the head of that agency the authority to teke action as may be necessary for the discharge
of his duties We found tha this authority generally has been ddegated to the personnd
adminigrator of the agency.

Our review of a sample of separation agreements found that the policies and procedures
governing such agreements differed among State agencies, and a many agencies, there were no
such policies and procedures at al. Also, there was no indication that, other than applying the
minimum benefits granted by Statute or collective bargaining agreement, there was any effort to
use dandards or guidelines so that separation benefits would be granted on an equd and fair
basis.

Controls should be established, in particular, outside oversight, review or approval, of
gpecial separation or stipulated agreements granted to employees leaving State service (See
Item No. 2).

Immediate Removal of an Employee From the Workplace

The regulations and policies governing the immediate removad of a discharged employee from

the workplace require revision.

As previoudy noted the Genera Statutes and corresponding regulations provide that any
permanent employee in the classfied service can be dismissed by his or her gopointing authority
and be given written notice of such dismissd a leest two weeks in advance of his or her
dismissd. They dso provide for the dismissal of an employee without notice by granting a leave
of absence with pay for up to 15 days to permit investigation of serious misconduct which could
condtitute cause for dismissd, if that employee's presence a work could be harmful to the public,
the welfare, hedth or safety of patients, inmates or State employees or State property. The
dismissd mugst be immediatdy reported to the Commissoner of Adminidrative Services.
Regulations of the Depatment of Adminidrative Services dso provide that an gppointing
authority may, pending dispogtion of crimind charges that would hamper the completion of an
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independent adminigrative investigation, place an employee on leave of absence with pay for up
to 30 days under the same conditions.

However, after the initid leave of absence, there is no provison in the statutes or regulations
governing the rest of the process. Many separation agreements are the result of dipulated
agreements with an employee being dismissed for misconduct. With the desire to remove the
employee from the workplace as soon as possble, and to avoid litigation, management has an
incentive to grant the employee lump sum payments and payment for time not worked. As noted
previously, most State employees are under collective bargaining agreements. These agreements
generdly include a reference to Section 5-240 of the General Statutes or the corresponding
regulations. However, there are differences among the various collective bargaining contracts
and such contracts take lega precedence over State statutes and regulations.

We were told that when it becomes necessary to effect the immediate remova of an
employee from the workplace ether because that employee has access to senstive accounting
records or data processing systems, or to preclude any danger or disruption to other employees,
State agencies have been granting notice period pay under an unwritten policy that has been in
effect snce 1973. This policy alows agencies to remove an employee from the workplace
immediately under their own judgement. As detailed in a following section of this report, our
review found a number of different ways this policy has been put into effect. As it is an
unwritten policy, State agencies have no guidance to apply it, and consequently, it can be applied
unfarly and in a discriminatory manner, in that it gopears to reward disruptive employees and
not reward responsible ones.

A dandard set of criteria should be established that would guide State agencies as to the
necessity of immediately removing an employee from the workplace and the proper procedures
for doing so. Egablished criteria and procedures would serve to prevent clams of discrimination
and unfar or unequa treatment among employees. These criteria should be in agreement with
State policies concerning workplace violence.

State agencies, when placing employees on paid leave prior to layoff or dismissa, should be
required to dtate the risk factors that require the immediate remova of an employee from the
workplace, and verify that they meet certain criteria  To provide a centralized control, State
agencies should be required to document this assessment to the Depatment of Adminidrative
Services or Office of Labor Relations.

Regulations and policies governing the immediate removal of a discharged employee
from the wor kplace should berevised (Seeltem No. 3).

Altering of Service Ratingsand Removal of Employee Records

There is no daute, regulation or policy prohibiting the dtering of service raings and remova of
disciplinary matters from an employee's records.

Our audit found that in many of the sdtlement or dipulated agreements, there were
provisons included that required the State agency to revise the employees prior service ratings
and remove information regarding disciplinary matters from an employegs personnd records.
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The sample of cases we reviewed included severa cases in which employees that were found to
have engaged in misconduct serious enough to require their dismissal were granted settlement or
dipulated agreements that revised service ratings from "poor® to “"far' or "saisfactory” and
required references to disciplinary matters to be eiminated from the employees file These
agreements generaly aso require the State agency to respond to employment reference inquiries
as to only job title, pay rae, length of service, and resgnation in good standing. Also generdly
included was language that required the discharged employee to not seek or accept employment
with that agency in the future. Some of the agreements we reviewed extended that provision to
al of State service.

Current practices in employment law, in both the public and private sector, are designed to
limit employment references to the minimum information that is described above.  According to
officids we contacted a various State agencies, the informd policy is not to permanently
diminate such materids, but to place them in a segregated file. However, routine requests for
employment references would not require, or remind adminidrative daff a personnd offices to
review the second file. As with other conditions noted in this report, the absence of Statewide
policies and procedures and controls to ensure such policies and procedures are followed can
result in personnd matters being administered unfairly and in a discriminatory manner.  In this
matter, the rights of the employee must be weighed againg the Stat€'s responshility to other
employers, and possibly, in certain cases, the safety of the public.

Regulations or policies should be established to govern the practice of the altering of
service ratings and removing disciplinary matters from an employe€e's records (See Item
No. 4).

Use of Accumulated Leave Time by Laid Off or Discharged Employees

There are ineffective controls to prohibit lad off or discharged employees from extending their
period of State employment by remaining on sick or vacation leave.

Our audit found a sgnificant number of cases in which a laid off or dismissed employee was
dlowed to remain in State service by using accumulated sick or vacation leave for many months.
We found this practice was specificdly granted by language in the separation or dipulated
agreement.  Frequently the employee was only required to provide a single medicd certificate to
document an illness of many weeks or months. It adso appeared tha obtaining such certificates
was not difficult for the employee.

State employees that resign or are dismissed from State service do not receive full payment
for accumulated sck leave. Section 5247 of the Generd Statutes provides that State employees
that retire receive partial payment for unused sck leave. That payment is a a rate of one quarter
of one day for each day of unused sick leave up to a maximum of 240 accumulated days, which
may result in a payment equa to 60 days sdary. By dlowing employees as pat of a separation
or dismissal from State service to use up accumulated Sck leave, State agencies are encouraging
the abuse of sck leave. They are dso extending employment benefits in the form of severance
pay in amanner not intended by Statute, regulation or collective bargaining agreement.

By dlowing the use of sck leave, rather than requiring the employee to lose that time, or
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receive payment for only one quarter of it, the employee remains on the payroll longer increasing
the cods of persona services and fringe benefits to the State.  In addition, as noted in another
section of this report, allowing the use of extended sck leave has the result of increasing the
length of State service the employee is credited with for retirement purposes.

Regulations or poalicies should be established to govern the practice of allowing laid off
or discharged employees to collect their accumulated leave time by remaining in State
service past the normal separation period (Seeltem No. 5).

Lump Sum PaymentsIncluded in the Calculation of Retirement Benefits

Thereis no provison in the State Employees Retirement Act that prohibits, nor alows, the
incluson of large lump sum payments of employment claims or the use of accumulated sck
leave in the calculation of future retirement benefits.

Our audit identified cases where employees recelved, as pat of a separation agreement that
included retirement, amounts to settle clams for past discrimination.  In the State employees
retirement system, when an employee retires, the monthly benefits paid are caculated as a factor
of the years of service, and the average annud regular sdary for the three highest paid years of
State service.

Under the Federd Age Discrimination in Employment Act, awards granted to individuds
discriminated againg in employment are consdered wages. Therefore, for the purpose of
cdculating retirement benefits, an award under the Act, or other civil rights law, would be
included in the retirement cdculation. The law is not specific as to whether the award is to be
treated as wages in one year, or allocated over several years. In addition, we found that in some
of the cases we reviewed, the settlement amount was not a specific award for discrimination.
Instead, it was conddered as only a potentia clam by the employee that was taken into account
in the negotiation of the settlement agreement.  Unless such awards are specificdly identified as
a settlement of adiscrimination claim, they should not be included in the retirement calculation.

We dso found, as detaled in another section of this report, that some employees retiring
from State sarvice were dlowed to reman on the payroll usng accumulated sck leave
Therefore, the length of State service used to cdculate retirement benefits is increased.  Our
review aso found separation agreements that were contingent upon having certan provisons
approved by the State Retirement Commission, and, a stipulated agreement that ensured that a
dismissed employee that was on an unpaid adminidrative leave of absence would be digible for
any ealy retirement incentives offered to State employees. In these cases, as noted for other
findings in this report, certan employees are granted benefits that are not avalable to the
magority of State employees.

The State Employees Retirement Act should be amended to address the practice of
including large lump sum payments of claims or the extended use of sick leave in the
calculation of futureretirement benefits (See Item No. 6).

vi
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Reemploying Retireesat a Higher Hourly Rate

There is no dautory authority, regulation or adminidrative control over the practice of
reemploying retirees, for the same or Imilar pogtion that the retired employee was origindly
employed, a a higher hourly rate.

The Genera Statutes dlow retired State employees to be reemployed for a maximum of 120
working days in any one cdendar year without loss of retirement benefits, if that reemployment
is not on a permanent bass. It is a common practice for State agencies to rehire retirees as
consultants or for specid projects. On occason employees taking advantage of early retirement
incentives were granted contracts to refill ther origind assgnment until replacement daff is
recruited. However, it has not been common to grant contracts with hourly rates greetly in
excess of what afull time State employee in a comparable position would receive.

Our audit found that the Department of Public Safety reemployed its retired Commissioner as
a part time employee a an hourly rate that was over four times the hourly rate he received before
his retiremen.

As ddaled in a following section of this report, our review found ancther example of this
practice.  We bdieve that controls should be established that limit the compensation dlowed to
avoid the reemployment agreements that grant compensation at alevel that appears excessive.

Statutory authority or regulation should be established over the practice of
reemploying retirees, for the same or smilar position that the retired employee wasiin, at a
higher hourly rate (See Item No. 7).

Part Time Employment of Retireesin Critical Managerial Positions

There is no dautory authority, regulation or adminidrative control over the practice of
reemploying retirees for criticd management postions on a pat time bass for consderable
lengths of time.

As noted earlier the General Statutes alow retired State employees to be reemployed for a
maximum of 120 working days in any one cdendar year without loss of retirement benefits, if
that reemployment is not on a permanent basis. Our review identified severd cases tha involved
senior managerid levd employees that were reemployed in their previous postions on a part
time bads dfter retirement. These cases induded the Commissoner of Public Safety and a
Regional Director for Mentd Retardation. Managers in critical podtions, particularly those
assigned to agencies involved with the safety of the public and the safety of clients under the
Saes cae, should be hdd directly responsble for administering those agencies on a full time
basis.

Vii
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Section 4-8 of the Genera Stautes detalls the qudifications, powers and duties of
Department heads. It specifies that each department head may appoint deputies as necessary for
the efficient conduct of the business of the depatment. The Statute dso specifies that such
gopointees shdl devote full time to their duties with the department and shdl engage in no other
ganful employment. The Statute does not impose this requirement on the Department head.
However, dthough the datutes do not explicitly specify, it is gpparent the duties of an agency
head, for example the Commissoner of Public Safety, require the full atention of the individud
assigned those duties.

We bdieve the Statute should be revised to include the agency head as a full time employee.
In addition, centrdized controls should be implemented to redrict the filling of certain
management postions with part time employees. The 120-day contract should be used to retain
a criticd manager for a short period of full time employment, until the pogtion is refilled. It
should not be used over a period of years.

Statutory authority or regulation should be established over the reemployment of
retireesaspart time employeesin critical managerial positions (See Item No. 8).

viii
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INTRODUCTION
Background:

In the past severa years our audits of State agencies, as well as our review of whistle blower
complaints, have disclosed a number of occasons where employees leaving State service, ether
from layoff, retirement or dismissa, have received separation payments or other considerations
as pat of agreements made between the agency and the employee. The personne director or
personnel unit of the agency generdly negotiated these agreements with the employee, his or her
collective bargaining unit, or lega representative. There are no datutes, regulations or policies
specificaly governing these agreements.

Some of the agreements granted benefits not avalable to other State employees, such as
severance payments, or service time credited to retirement, or pay for not working, with time
sheets fadfied to facilitate the practice. We dso found agreements that specified the revison of
service ratings and remova of disciplinary actions from an employee's records.

We found a few State employees that have retired and have been collecting retirement
benefits while being reemployed in the same postion a a sgnificantly higher hourly rate.  In
addition, a few retired employees have been reemployed on a pat time bass to fill criticd
managerial podstions such as Commissoner of Public Safety and Regiona Director for the
Department of Mental Retardation.

Many of these agreements have not been subject to the review of outside agencies, such as
the Bureau of Human Resources of the Department of Adminidrative Services or the Office of
Labor Rdations of the Office of Policy and Management. In paticular, the Attorney Generd or
the Governor has not reviewed and approved these agreements, as they would other clams
againg the State.

The potential for abuse when such agreements can be made is apparent; however, in most
cases agency management is merdy seeking the essest solution to a difficult personne issue.
Employees use collective bargaining agreements and laws prohibiting discriminatory practices to
enhance ther bargaining postion agangt management. The cardess use of these agreements can
produce results that are unfair to other State employees or lend the appearance of being
discriminatory. The use of specid agreements in an unregulated manner can encourage an
increesed number of cdams of discrimination, union grievances and litigation that employees
may use to obtain increased compensation or benefits.

Setling some of these cases required dSgnificant payments to the employee, or increased
codts for other benefits granted. Our review found that the State incurred considerable
adminidrative cods in processing grievance or discrimination cases. Our review found thet the
reason for many of these agreements was the reorganization of many State agencies that occurred
with the new adminigtration in 1995. Long term State employees were laid off or reassgned to
lower level postions a reduced levels of pay. This resulted in age discrimination complaints
and grievances that resulted in lump sum payment seitlements. Many of these employees were
managers that were not under collective bargaining agreements.

Our review dso identified ingtances that did not involve written separetion agreements, we
found stuations where State employees were dlowed to remain on the payroll with minima
duties asdgned for months and dlowed to "trandtion out” until finding other employment or
applying for retirement and findly leaving State service.
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I ssues Needing Further Study:

Our survey identified a large number of separation payments that were the result of the State
faling to preval in a dispute brought to collective bargaining arbitration. These were made to
employees who left State service, or who were dismissed from State service and as a result of the
settlement, were reingated. A totd of 18 settlements were reported; they included six lump sum
payments of back wages over $60,000 and one of $160,000. These agreements were either the
result of arbitration awards, or the State agreed to the settlement in order to avoid arbitration.

Further study could be made of the collective bargaining grievance and arbitration process.
There may be reasons that the State does not prevail more often in some of these cases. Agency
offidas explaned that witnesses are unavailable or unrdigble, particularly with cases involving
dudents, clients or inmaes. At the abitration hearing the witness or witnesses may fal to
appear, change their testimony, or not be competent. We note that a bck of training on the part
of State managers and the resulting procedura errors is one possibility. Managers and personnd
officers can inadvertently violate an employees rights, leaving the State liable. In addition, the
issue of eroson of management rights could be a factor. Collective bargaining agreements and
the procedures for the discipline of State employees may not be effective in promoting the best
interests of the State.
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AUDIT OBJECTIVES, SCOPE, AND METHODOLOGY

Objectives:

The Auditors of Public Accounts, in accordance with Section 2-90 of the Connecticut
Gengrd Statutes, are regponsble for examining the performance of State entities to determine
their effectiveness in achieving expressed legidaive purposes. We conducted a performance
audit of the practice of granting special compensation or retirement agreements and payments to
State employees. This audit was conducted in accordance with Generdly Accepted Government
Auditing Standards, and covered economy, efficiency and effectiveness issues, dl of which are
types of peformance audits. Our purpose was to discover the extent of this practice and
determine if these agreements and payments were made in accordance with State Statutes and
regulations and if they were a necessary and appropriate use of State resources.

The fird objective of our audit was to identify the extent of the practice of granting
separation or dipulated agreements to employees leaving State servicee We dso wanted to
determine the extent of the practice of granting reemployment contracts to retired employees a a
higher hourly rate for the postion they previoudy held. After a number of such cases were
identified, we reviewed them to determine if the agreements complied with State datutes or
regulations. We aso reviewed the control structure over these agreements and contracts in order
to determine if there were any controls over the power of agency heads and personnd
adminigrators to authorize them.

Our find objective was to determine if, and what, legidation, regulation or policy ae
required to place adminigrative controls over these agreements and contracts, and the payments
or other cogts resulting from them.

Scope:

Our audit consdered separation and sipulated agreements, particularly those with sgnificant
separation payments either with cash and noncash compensation, made in the past five years. We
planned to include in our review dl State agencies, and to review in detall a sample of the cases
identified.  Although it was not the focus of this report, we aso reviewed some agreements that
resulted from cases settled by arbitration according to collective bargaining agreements.  We
reviewed agreements that were disclosed to us as part of our audits of State agencies, and those
disclosed to us in a survey. This review did not encompass al State agencies, as some agencies
did not respond to our survey, and some agencies may not have included al of the separation and
dipulated agreements that exised. We dso reviewed reemployment contracts granted to retirees
for the podtion to which they previoudy were employed; in particular those reemployed a a
sgnificantly higher hourly rate.

The cases reviewed in detail and included as examples in this report were considered by us to
be illugrative of the types of cases that are occurring, but not necessarily representing the State
as a whole or providing a complete listing of al of the cases we found. Our examples generdly
do not include cases that were sdttled by arbitration in accordance with collective bargaining
agreements because of the limitation those agreements place on the managers of State agencies
to discipline or dismiss State employees. Many of the cases we reviewed had agreements that
included confidentidity provisors. As such, we have deeted certain information from some
cases included in this report.
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M ethodology:

We sent quedtionnaires to the personnd adminigtrators at 84 State agencies to identify
applicable agreements.  We received responses to 58 of them. Agencies that did not respond to
the questionnaire were contacted as follow up. The questionnaires solicited information related
to any layoffs, separdions, or retirements of State employees, ether union or nonunion, that
involved separation, or stipulated agreements, during the past five years, which -

involved settlements of grievances or cdlams for discrimination;

granted lump sum payments,

compensated State employees for time not actualy worked, or

granted credit for time not worked (adminidrative leave with pay);

rescinded disciplinary action;

caused the rewriting of service ratings or the remova of documentation of disciplinary
action from employeefiles,

granted retirement benefits in excess of wha the dandard criteria and method of
determining service time or the amount of sdary would grant;

Sk wbdpE

~N

The agencies were dso asked if they had granted any contracts for the reemployment of a
retiree in the same position, & a higher hourly wage rate.

The questionnaire aso asked about the agency's policy for the immediate remova of an
employee given notice, and the agency's policy for the approva of such agreements, whether it is
ether by the agency head, the Depatment of Adminidrative Services, the Attorney Generd or
the Governor.

If the agency answered that it had concluded any separation, retirement or dipulated
agreements with State employees, a second questionnaire was completed. That questionnaire
requested detailed information about the reason for the agreement, what was included in the
terms of the agreement, and who gpproved the agreement. We received dffirmative answers
from 35 State agencies, and a totd of 206 separation, retirement or ipulated agreements were
reported by these agencies.

We dso identified separation, retirement or stipulated agreements by reviewing the reports
and working papers from the audits of State agencies conducted by the Auditors of Public
Accounts under Section 2-90 of the Generd Statutes, and correspondence reporting matters to
the Governor under the same Statute.

We sampled a sdection of those cases identified, either by the questionnaire or by other
sources and reviewed them in detail. We included in our sample agreements made to facilitate
an employegs layoff or resgnation, agreements made to provide specid arrangements for
reemployment in retirement, and agreements made as pat of collective barganing grievances
and damsfor discrimination.

We researched State datutes and regulations to identify the controlling legd authority over
such payments. We dso researched collective bargaining contracts to identify any provisons
regarding these agreements.

We ds0 discussed these agreements with the management of the State agency responsible for
the agreement and with the management of the Depatment of Administrative Services - Bureau
of Human Resources, and the Office of Policy and Management - Office of Labor Relations.

4
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RESULTS OF REVIEW

We have identified eight areas of greatest concern. A description of our findings follows

Item No. 1 Statutory Authorization of Special Separation Agreements

There are no datutory provisons, State regulaions or written policies over the practice of
negotiating specid separation agreements that provide for separation payments or other benefits

in excess of that currently alowed to employees leaving State service.

The collective bargaining agreements that most State employees are participants in take legd
precedence over State atutes and regulations governing the layoff, discipling and dismissd of
State employees.  For those employees that are not under collective bargaining agreements there
IS no provison to provide for severance payments or a leave of absence with pay beyond what is
soecificdly dlowed by the Generad Statutes or Depatment of Adminidrative Services
Regulations.

The following laws and regulations provide for ether the layoff or dismissal of classfied
employees -

Section 5-241 subsection (b) of the Generd Statutes - states that an gppointing authority
dedring to lay off an employee in the classfied sarvice shdl give him or her not less than
two weeks notice in writing. In the case of an employee not covered by a bargaining unit,
but in the classfied service for a least five years, four weeks notice is granted. For further
years of service, that employee can be granted from four to eight weeks notice. The Statute
has no provison to provide for severance payments or aleave of absence with pay.

Section 5240 subsection (c) of the Generd Statutes - provides that any permanent employee
in the casdfied sarvice can be dismissed by the gopointing authority and shal be given
written notice of such dismissal a least two weeks in advance of his dismissal. The Statute
also provides for the dismissal of an employee without notice according to regulations set by
the Department of Adminigtrative Services.

Section 5-240-5a of the Depatment of Adminidrative Services Regulations - dlows the
gppointing authority to place an employee on leave of absence with pay for up to 15 days to
permit invedigation of dleged sarious misconduct which could conditute cause for
dismisd, if the employee's presence a work could be harmful to the public, the wefare,
hedth or safety of patients, inmates or State employees or State property. The leave of
absence must be immediately reported to the Commissioner of Adminigtrative Services.

In addition, the Regulations provide that, if the pending dispodtion of crimind charges
hamper the completion of an independent adminidretive investigetion, an employee can be
placed on leave of absence with pay for up to 30 days, if that employee's presence at work
could be congdered harmful to the public, the wefare, hedth or safety of patients, inmates or
State employees or State property.
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Collective bargaining agreements generdly provide that the employee must recelve a least
four weeks notice prior to any layoff. They do not address the immediate removd of a lad off
employee from the workplace, but generaly incorporate the language of the Department of
Adminigrative Services regulations regarding employees accused of misconduct.

Studions that involve employees in the classfied sarvice in executive branch agencies thet
ae @ther under collective bargaining agreements or are manageriad employees dso fdl under the
juridiction of the Office of Labor Redations in the Office of Policy and Management. The
Office of Labor Relaions provides consultation and advice to State agencies and represents the
State in the dautory apped process and in adminidrative hearings. Employees that are in the
classfied service but not under collective bargaining agreements may file appeds with the State
Employees Review Board.

It is generdly during or after this apped and hearing process that the separation agreement is
negotiated and concluded. With the exception of dipulated agreements negotiated under the
authority of the Office of Labor Reations as pat of the settlement of certain collective
bargaining grievances, or in settlements by the use of arbitration, the agreement for the layoff,
dismissal or continued employment of the State employee is generdly negotiated and concluded
by the management of the State agency involved. Officids a the Office of Labor Reaions have
indicated that generdly, except under abitration, it is the State agency that employed the
individud in question that has the find authority as to the amount and type of compensation
granted in the settlement agreement.

The Office of Labor Redations has issued Generd Notice 95-16 - Layoff Procedures for
Managers. This memorandum restates the procedures to be followed for the layoff of
manageriad employees and those employees exempt from the collective bargaining process. It
provides procedures that follow the Depatment of Adminidraive Services Regulations which
grant a period of prior notice before a layoff in accordance with the length of State service of that
employee. The memorandum does not authorize or address the use of paid leave or separation
payments.

According to the Depatment of Adminidraiive Services, State agencies granting
separation payments have operated under an unwritten policy that has been in effect since 1973.
This unwritten policy came to our atention during earlier audits when we found no datutory
authorization for "notice period pay" that had been granted to terminaied State employees. At
that time, the policy was explained to the Auditors of Public Accounts by the Commissoner of
the Depatment of Adminidtrative Services in a memorandum of August 7, 1995, Tha
memorandum stated, in part -

"Our policy, which has been in effect for over twenty years, is to alow agencies some
flexibility where the affected employees presence a the regular work dte could cresate
disruption and discord...."

"Digmissd of an employee dso requires a period of notice under our dSatutes or the
goplicable labor relations contract.... Dismissal cases may involve theft, misuse of State
property, or patient/client abuse. Clearly it is in the best interest of the State to remove such
employees from the work ste.”

"The datutory authority for such actions are contained in the enabling legidation for each of
our agencies and is dso reflected in Section 4-8 of the Generd Statutes. These sections
typicdly provide the agency head with the authority to determine which actions are
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necessary for the efficient conduct of the business of an agency. It should aso be noted that
there are no statutes prohibiting this generally accepted practice.”

"Since the current policy has worked very effectively for over 22 years, snce Commissoners
and dected officids have gatutory authority to take these actions, and since these actions are
accepted good busness and government practices, we will continue to review and gpprove
these Stuations on a case by case basi's where authority is provided.”

This policy was dso explained to the Governor by the Commissoner of the Department of
Adminigrative Services in a memorandum dated October 18, 1995. Tha memorandum

reiterated that -

"...it is dealy in the State's best interest to remove an employee from a work dte if the
employee's presence could be disruptive to or harmful to public hedth or safety.”

"The Auditors of Public Accounts have suggested tha the Depatment of Adminidrative
Services propose legidation to specificdly address this issuee. We do not believe that
legidation is necessary a this time. There are no datutes that currently prohibit this practice
and agency heads do have broad datutory authority to conduct business in a way that
promotes efficiency. Since current procedures and satutes have prevented misuse in the over
twenty years tha this practice has been in effect, we recommend that we continue in this

way."

Employees leaving State service, either under layoff or dismissa, are granted severance pay,
described as "Payment in Lieu of Notice" in the records, to compensate the employee for that
period he or she was granted notice. The exact practice varies with different State agencies. Our
aurvey found many agreements that complied with exiding Satutes and regulations, in particular,
we found that agreements with employees that did not pass their working test period and had
access to computer systems or the opportunity to cause harm generdly included two weeks paid
leave. In our survey the mgority of the specid compensation agreements that involved extra
compensation were dipulated agreements to settle grievances that required the participation of
the employees collective bargaining unit. Mog of these agreements involved disciplinary action
that resulted in the termination or resgnation of that employee. These agreements were not
genedly included in this report as examples of settlements that exceeded the scope of the
dtatutes and regulations.

In cases involving a separation or dipulated agreement, the State agency involved has the
responsibility as the appointing authority of the employee to negotiate the terms and conditions
of the agreement to the best interests of the State. The Statutes and regulations cited above
provide only a limited framework to guide them. A review of the cases disclosed in our survey,
or in audit examinations of State agencies, identified both separation and dipulated agreements
that granted compensation to State employees that exceeded the scope of the satutes and
regulations. To provide examples to illustrate the types of cases tha we believe have exceeded
the scope of the datutes and regulations we have sdected and included the following cases in
this report. The cases included do not represent dl of the cases we identified, but we believe
they were the clearest examples of the conditions noted.
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Separ ation Paymerts - Office of State Treasurer -

Our audit of the departmenta operations of the Office of State Treasurer for the fiscd years
ended June 30, 1994 and 1995, reported that the State Treasurer made separation payments to a
number of terminated employees for time not worked, and prepared time reports that erroneoudy
indicated they were at work. Our audit report stated that there did not appear to be any statutory
or regulatory authority to support payments for time not worked. It recommended that
management disclose the actud process used for terminating employees and that time and
attendance records should reflect employees actua time a work. As a result of our audit
recommendation, in January 1997 the Office of State Treasurer revised its procedures for
terminating employees. The revised policy was based on the unwritten policy in the Department
of Adminidrative Services memorandum described above. The revised policy requires -

1. Time reports are to be prepared for those employees that are being paid but not at work
during the notice period.

2. The time reports should reflect only the tota hours to be paid. Included on the time

report should be a statement that verifies the total number of hours and weeksto be paid.

The Assstant Treasurer should sSign that statement.

The time report is to be coded leave of absence with pay and is not to be signed by the

employee or supervisor.

5. A copy of the written notice of dismiss and the Department of Adminidrative Services
August 7, 1995 and October 18, 1995 memoranda is to be attached to the time report as
authorization to provide the separation payment.

A~ w

We note that this policy does not provide for payments in excess of those specificaly granted
by Statute, or regulations. In addition, it does not take into account if an employee will or will
not be potentidly disruptive in the workplace.

Our survey of State agencies identified eight employees tha were terminated from the State
Treasurer's office after June 30, 1995. Six of these employees were granted separation payments
in accordance with the revised procedure. They received from four to Six weeks pay for time not
worked, in amounts that ranged from $1,733 to $6,639. A seventh employee, who was listed as a
durational project manager, was separated prior to the revised policy and received eight days of
pay for time not worked.

An eghth employee, who was dso listed as a durational project manager, was terminated
before the policy was revised. He received a four-week notice period for which he was pad
$7,380. The documentation attached to his time report dtated that he "will be performing
consultative services to the Treasury in order to effect a smooth trangtion, but will not be on the
premises” As pat of our review, we attempted to obtain a copy of the separation agreement for
thisindividua; we found that the State Treasurer's office could not locate a copy of it.

Our review of a number of separation agreements and our survey of State agencies found that
most of them were routindy granting two to eght weeks of "notice period pay” without
specificaly determining or documenting that an employee's presence could be disruptive or
harmful to public hedth or safety. Mogst of them did not establish procedures to dbcument this
process such as those established by the State Treasurer.
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Stipulated Agreement - University of Connecticut -

Our review found that some agreements did not employ "notice period pay" but ingtead
granted benefits to employees that were not cusomarily allowed to other State employees under
the sStatutes and regulations. As an example, in an agreement to resolve the Stuation of an
employee accused of sexua harassment, the Universty of Connecticut completed a gipulated
agreement to remove the accused employee from the workplace and secure that individud's
resgnation. The agreement extended tha individud's full time employment by assgning the
individud to work off campus for two months, then dlowing the individud to continue as a full
time employee by the use of accrued sick leave for six weeks. After tha, the individua was
dlowed to continue as a part time employee working off campus for an additional three months
until resgning.

In addition, we noted the Universty completed separation agreements with lad off
employees that extended an exising child tuition waiver as a fringe bendfit after leaving State
sarvice.

Stipulated Agreement - Department of Education -

When employees file dams for discrimination or other grievances, it results in an increase in
the length of time that is required to handle the case from the initid notice of dismissa through
the find settlement. The State can have difficulty prevaling in arbitration cases. Witneses are
unavalable or unreiable, particularly with cases involving sudents, clients or inmaes. At the
arbitration hearing the witness or witnesses may fal to agppear, change their testimony, or not be
competent. If the State does not prevail in the arbitration, an employee may be reinstated or
depat State service and receve a setlement.  The reindtatements or find  settlements for
dismisds reault in sgnificant payments of back wages for time the employee never worked for
the State; also, the agency involved has to accept he return of the employee to the workplace
under difficult crcumgdances. Our review identified a dgnificant number of dipulaed
agreements that resulted in employees receiving amounts ranging from $20,000 to over $120,000
for time spent not working. In addition, employees reingtated from dismissa receive their sck
and vacation leave accruds and persona days for the time they were not working. These
agreements were either the result of arbitration awards, or were agreed to in order to avoid
arbitration.

In one example, a teacher a the Depatment of Education was dismissed for dlegedly
assaulting a student.  We were told that the teacher was dready considered a poor employee,
having been transferred to successve vocational schools.  The teacher filed a grievance agangt
the State regarding the dismissal. Subsequently, the two witnesses to the assault did not appear
for the hearing, and we were told their stories would have been inconsgtent. At a point in the
arbitration process, the arbitrator informed the State that it was likely to lose and if that happened
the State would be liable for $75,000 to $90,000 in back pay (for the 16 to 18 months the case
was in dispute). The State offered to settle the case, and the employee accepted, receiving a
lump sum payment of $32,000, and a finad dipulated award that granted the employee the three-
year early retirement incentive, including fully paid hedth coverage. The award required -

The State to withdraw the charges against the teacher.

The teacher to be reinstated to State service for one day in order to process his retirement.

The teacher to receive service credit for the time he was dismissed from State service,

The sum of $32,000 to be pad to the teacher, which will cover al monies due, including
gck leave, and will not be offsst agang unemployment compensation or outsde

Eal SN
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eanings.

5. That the record reating to the dlegations, which led to the dismissd will remain closed,
and the materias related to the matter shal be lemoved to an appropriate non-personnel
file

6. That the settlement is to be contingent upon the ability of the teacher to secure the
retirement.

Our review found that it is desirable to speed up the grievance and arbitration process thus
diminaing hardships on the employee, and unnecessary codts to the State. If the specid
separation payments previoudy cited are to be permitted, they should only be used as a tool to
avoid the lengthy and expensve process of arbitration and litigetion that is currently employed.
The proper and timely agpplication of a settlement can remove an employee from the workplace
without the cods of arbitration or other legd process and without the need to make large
payments for back pay.

Separ ation Payment - Department of Higher Education -

Our review dso found that some State agencies, because of their administrative sructure, are
exempted from Sections of the Generd Statutes regarding compensation and other employee
benefits.  Consequently, these agencies have granted benefits far in excess of the benefits
alowed to other State employees under current laws. We found, as an example -

On November 18, 1998, by a vote & its regularly scheduled meeting, the Board of Governors
for Higher Education approved a contract for the then Commissoner of Higher Education to
continue as Commissioner for a three-year period, from January 1, 1999 to December 31, 2001.
This contract was smilar to the contracts granted in previous years, dl for a three-year term,
revised each year. It granted him an annud sday of $125475 for the first year, a that time the
highest sdary received by a State Commissoner.

The contract contained four different provisons pertaining to the termination of employment.
The fird dated that “The paties may, by mutuad consent, terminate this contract a any time”
The second and third provisons dated that after the firs 12 months of employment, the
Commissioner or Board shdl be entitled to terminate the contract upon 90 days notice. If the
Boad terminated the contract, the Commissoner was entitled to receive his sday for sx
months after notice was given. Such payments were to be consdered full payment and
satidfaction of adl clams under the contract. The fourth provison entitied he Commissoner to a
hearing if the Board terminated the contract for cause.

The Commissoner subsequently decided to leave State servicee The Commissoner and the
Chairperson of the Board signed a separation agreement on May 19, 1999. It provided that:

1. The Commissone shdl submit his resgndion effective immediady and tha the
resignation be accepted by the Board.

2. Heghal be paid for unused vacation and sick days.

3. He sndl be pad the sum of $167,300 as a settlement for any or al claims, which have or
may arise in the future. (We noted that this was the equivaent of one and one third of a
year'ssdary.)

The totd compensation received by the retiring Commissoner was $203,837. Provisons in
the separation agreement granted him seven caendar days to revoke the agreement. Our review
of this agreement and the Commissoner’'s resgnation letter found that neither referred to the
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resson for his resgnation. We have dso reviewed the minutes for the Board meetings and found
no mention of the resgnation of the Commissoner or the separation agreement.  Our review of
the available documents found no reference to ether dissatisfaction by the Board or a desire by
the Commissoner to retire from State sarvice.  In an interview with the business manager of the
Department we found the Commissioner did submit retirement papers, effective June 1, 1999.

We noted that the Commissoner was a member of the State of Connecticut Alternate
Retirement Plan and had served as a State Commissioner since January 2, 1992. Being over the
age of 62 and having a minimum of five years State service, he was digible for retirement under
that plan. By retiring June 1, 1999, the Commissioner was able to meet a deadline imposed by
the current collective barganing agreement which entitted those employees retiring before July
1, 1999, to 100 percent paid State sponsored health coverage for retirees and dependents.

Our review of the legd dructure of the Department of Higher Education found that Sections
4-5 to 4-8 of the Generd Statutes, which defines a Depatment head and the quaifications,
powers and duties of such, is not goplicable to the Department of Higher Education. Also
congdered not gpplicable to the Department, was Section 4-40 of the Generd Statutes, which
governs the sdaries, compensation, wages of State employees, and requires such to be
determined by the Commissoner of Adminidrative Services, subject to the approva of the
Secretary of the Office of Policy and Management. The Depatment of Higher Education
maintains its own employee compensation schedules that are st soldy by the Boad of
Governors for Higher Education. We found no State dtaute either directly authorizing or
prohibiting the granting of this type of separation payment to the Commissioner. We observe
that the $167,300 payment could be perceived as a retirement incentive that was not subject to
outside review or gpprovd. The granting of $167,300 as a separation payment, five months after
recaving a new employment contract, and a a time when the Commissoner was digible to
recave a State retirement, illusrates the need for datutory authorization and regulatory
guiddines for such payments.

Retirement Agreement - Connecticut State University -

Our review dso identified some gpecid retirement agreements. As pat of an agency
reorganization, the former Provost and interim President of the Universty sysem was granted a
retirement agreement enabling him to trandfer to a podtion as Assgant to the Presdent at
Central Connecticut State University. The transfer was granted on June 7, 1996. From that date
until his retirement on June 1, 1999, he served in that cagpacity. His yearly sdary, just before his
retirement, was $100,687. Before his retirement, the agreement entitted him to return to the
Univergty sysem payroll in emeritus daius as Provost of the Connecticut State University
Sysem for his find day of State service a a higher rate of pay. This dlowed him to receive pay
for the baance of his accrued vacation and sick leave based on a sdary of $117,357 per year,
rather than the lower sdary. The amount he received for his accrued leave totaed $80,935,
which was $13,3%4 greater than what he would have received under the lower salary rate.

This agreement was dgned as agpproved by the Chancdlor of the Connecticut State
Universty and the Presdent of Centra Connecticut State University.

11



Auditors of Public Accounts

Employees Not Assigned M eaningful Duties-

In addition to separation payments, we also noted cases where State employees, in particular
higher level managers, were dlowed to reman in ther postions without being assgned any
meaningful duties. Our audits of State agencies have noted severd such cases  During the
consolidation of the Department of Economic Development with the Department of Housing, the
Deputy Commissoner of Economic Development was dlowed to reman on the payroll from
August through December 1996 without being assgned meaningful duties. Our audit review at
the time disclosed tha this individua was indructed to "say home' by the Commissoner, and
that he was not given any work assgnments or responsibilities.

We dso found that a the Office of State Treasurer, the Assstant State Treasurer assigned to
finandd reporting remaned on the payroll from mid-October 1999 to March 2000 without
gopearing to have any meaningful duties to perform. In his postion the individud was assgned
the preparation of the Annud Financia Report, which is completed on October 15 of each yesr,
and some minor reports for miscelaneous funds, that are completed by December 31 of each
year. After the completion of the Annud Financid Report, it was observed that from mid-
October 1999 to his departure from State service in March 2000, this employee did not appear to
have any duties gppropriate to his position assigned to him.

By dlowing these practices, State agencies did not use State resources in an gppropriate
manner. They were dso in violaion of Section 3-117 of the General Statutes, which pecifies
that clams for payment agang the State be certified by the agency that services have been
received or peformed. As a pat of the internd control procedures for the processng of
payrolls, State employees and managers certify on timesheets and expenditure documents that
time reports reflect time actudly worked and that the services have been performed. We find
that this practice is another example of the granting of benefits to certain employees that is not
alowed by State Statute or regulation.

Statutory authority and corresponding regulations are needed to guide State agencies
when situations require the granting of special separation payments or other benefits that
exceed those now allowed by statute to State employees leaving State service (See
Recommendation 1.).

Department of Administrative Services Response:

"We concur that certan employment dtuations arise that may require the use of specid
sepadion payments or benefits  The Depatment of Adminidrative Services will draft
goplicable legidation and submit it through its normd legidative process. If legidation is
enacted, the Depatment of Adminigraive Services will update the corresponding
regulations. Please keep in mind that this recommendation dso affects the Office of Labor
Rdaions in the Office of Policy and Management who has the responshility of oversght
and review of specid separation payments or benefits for employees under the collective
bargaining process."
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Office of Policy and Management - Office of Labor Relations Response:

"There are a number of issues presented by this Recommendation which will be dedlt with
Sseparately:

1. There are some limited circumstances wherein the nature of the duties performed by the
individud or the volaility of the Studion give rise to the agency dlowing employees to
be paid during the notice period without performing work. These should be the exception
and not the rule. Statutory changes will be drafted by the Office of Labor Reldions to
authorize such payments during the notice period, together with regulations outlining
those Stuations where the exception is permissble  Such dautory changes will only
impact employees not covered by collective bargaining. In addition, the legidation can
authorize the extenson of the provison to employees covered by collective bargaining by
agreement.

2. Settlements reached during the grievance/arbitration process are a function of collective
barganing. The settlement is limited by the authority of an abitrator in an award, to a
"make whol€" remedy. For example, in a dismissa case, the arbitrator can only place the
individua in the postion he/she would have been in, but for the dismissal. It would be
inappropriate for an agency or the Office of Labor Relations to have the authority to grant
a larger benefit than that permitted under the contract to any employee covered by
collective bargaining. The Attorney General has the authority to compromise other types
of dams, for example dams filed a the Commisson on Human Rights and
Opportunities.  In gdtuaions where multiple cdlams have been filed, the Office of Labor
Rdations and the Office of the Attorney Generd have been involved in the settlement
process. This is a desrable result.  Settlements with employees covered by the
Employees Review Boad ae likewise limited to a "make whole' remedy dathough
arguably the Employees Review Board may have the ability under the datute to grant
additiond relief.

3. The granting of "specid" or extra retirement benefits to employees in the executive
branch would not be consstent with either collective bargaining agreements or datutes.
The gtatutory authority of certain other employers may be greeter.

4. There is no datutory or contractua authority that permits State employees to remain in
their pogtions without being assgned any meaningful duties”
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Item No. 2 Controls Over Special Separation Agreements

There are inadequate controls, in particular no outsde oversight, review or gpproval, of specid
Separation agreements granted to employees leaving State service.

Under the collective bargaining process that covers most State employees, the Office of
Labor Reations of the Office of Policy and Management has the responghility for representing
the State during the upper levels of the contract grievance process and in arbitration hearings. In
addition, under the collective bargaining process, the head of any State agency, and his designee,
such as the personnd director for that agency, have the authority to negotiate and conclude
agreements with employees and their union representatives.  The collective bargaining contract
process takes legd precedence over State datutes and regulations, and supercedes other
adminigrative controls.

The procedure for the dismissd of State employees generdly requires some type of
agreement, dther a dipulated agreement with the employees barganing unit, or a settlement
when the employee makes a clam for dleged discrimination.  Section 3-7 subsection (¢) of the
Gengrd Statutes dlows the Governor, upon the recommendation of the Attorney Generd, to
authorize the compromise of any disputed clam by or agangt the State or any department or
agency. The Governor is to certify to the proper officer, department, or agency of the State the
amount to be received or paid under the authorized compromise. Because of the collective
bargaining process, clams pertaning to employment issues for most State employees are
congdered to be outsde this datutory authority. Therefore, only a few separation agreements
are reviewed and approved by the Governor.

The section of the Generd Statutes that enadbles a State agency generdly grants the head of
that agency the authority to act as may be necessary for the discharge of his duties. Pertaining to
personnel matters, we found that this authority has generdly been delegated to the personnd
adminigrator of the agency. Consequently, most separation agreements, and  dipulated
agreements that are not processed through the Office of Labor Relations, are negotiated and
gpproved solely by the personne administrator of the agency involved.

According to Sections 5240 and 5241 of the Generd Statutes, State agencies that are either
dismissng or laying off an employee are required, as part of the two weeks notice granted to the
employee, to notify the Department of Adminidrative Services. Our review found tha the intent
of this provison is the requirement that the Department of Adminidrative Services needs the
information to update the Statewide automated personne sysem.  The Depatment of
Adminigrative Services does not use this notification provison as an opportunity to establish
controls over how State agencies are administering the dismissng or laying off of employees.

We found that there is no internd control dructure to ensure that the Department of
Adminigrative Services is notified by State agencies in a timedy manner of proposed separation
or dipulated agreements. The notification is after the fact, and there is no provison for review
before the agreement is granted. There is no requirement for State agencies to submit either
proposed or find agreements for review or gpprovd, or to notify the Department of the details of
the proposed separation agreement.
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Our survey of the various State agencies found variances in the application of the datutes
pertaining to the layoff or dismissal of employees. We found, for ingance, that the Department
of Correction appears to have taken a more aggressve dance agang granting additiona
compensation to employees being dismissed from State service, such as separation payments or
other benefits in excess of that currently alowed by Statute or regulation.

Our survey dso found that policies and procedures varied among State agencies, particularly
if the agency had a large number of employees, or if the agency had a grester percentage of
manageria or professona employees. We found in most of the smdler State agencies such
agreements are approved by the agency head. In larger State agencies, we found that the
personnel director generdly sgns the agreement, with or without the review and approva of the
agency head. Usudly the determination of whether or not the agency head reviews the
agreement is based on the sze or seriousness of the clam, whether it is congdered routine or
exceptiond, the experience of the personnel director, and the degree such responghilities are
delegated within an agency.

Some agencies, because of ther lack of experience with the adminidration of these matters,
are completdy reiant upon the direction of the Office of Labor Reations. That Office mantans
a daff of atorneys and others trained in the adminidration of personnd matters, including the
arbitration of collective bargaining grievances. Our review found that the Office of Labor
Rdations does engage in training the personne officers of State agencies in these matters, and,
upon request, will assst an agency by providing an advisory role.

Because some cases involved lawsuits in Federd or Superior Court, the negotiation and
adminigration of those cases are assgned to the Assgant Attorney Genera assgned to
represent the agency involved. In paticular, this happens when the case does not involve the
collective bargaining process and the Office of Labor Relations.

Our review found that the State of Connecticut has been burdened with Sgnificant costs of
adminigering collective bargaining grievances and cods of udng arbitration or other means of
stling disputes. By not properly adminigering the layoff or dismissd of an employee, codly
arbitration or lega action can result. Proper policies and procedures, and training and oversight
of personnd officers help to promote a condgtent bargaining stance and serve to prevent costly
procedura errors. A centraized review and control can be devised that does not diminate the
amount of flexibility necessary to suit the needs of the various State agencies.

Controls should be established, in particular, outsde oversight, review or approval, of
special separation or stipulated agreements granted to employees leaving State service (See
Recommendation 2.).

Department of Administrative Services Response:

"We concur that there gppears to be variaions among State agencies in administering the
Saute petaning to layoff or dismissd. The Depatment of Adminidrative Services will
draft gpplicable legidation. If the legidation is enacted, corresponding controls in this area
will be established.”
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Office of Policy and Management - Office of Labor Relations Response:

"...[T]he separation or dipulated agreements involving employees covered by collective
bargaining agreements, in the executive branch, are within the purview of the Office of Labor
Reaions Therefore, we would like to make the following comments on Recommendation
2.

1. The Executive Summary observes. "The procedure for the layoff or dismissal of State
employees generdly requires some type of agreement, either a Stipulated agreement with the
employess bargaining unit, or a settlement when the employee makes a clam for dleged
discrimination.”  The procedure for the layoff and dismissl of State employees is generdly
done through drict adherence to the collective bargaining agreement, daute and/or
regulaion, as appropriate.  The utilization of dipulated agreements is the exception and not
therule.

2. Since layoff and dismissd of State employees covered by collective bargaining
agreements are covered by the contracts negotiated and administered by the Office of Labor
Rdations, control and oversght of gipulated agreements should be exercised by the Office
of Labor Relations.”

Auditors Concluding Comments:

Our survey of State agencies did disclose those cases in which norma procedures applied;
however, the survey and our audit examinations of State agencies found, and our comments
refer to, a Sgnificant number of cases of a layoff or dismissal of a State employee that
required settlements that granted benefits in excess of what is dlowed by dsatute or
regulation.

The Office of Labor Reatons was tranderred from the Depatment of Adminidrative
Sarvices to the Office of Policy and Management by a memorandum of understanding in
1997. State datutes, Department regulations and collective bargaining agreements have not
completely reflected this change. Public Act 00-77, which became effective May 16, 2000,
desgnates the Secretary of the Office of Policy and Management as the employer
representative in al matters involving collective bargaining. It amends Sections 5240 and 5
241 of the Generd Statutes by replacing the Commissoner of Adminidrative Services with
the Secretary of the Office of Policy and Management or the Secretary's designated
representative as the authority responsble in the dismissd or layoff of State employees. We
believe that the conditions cited in this report represent an area best addressed by both
agencies working together.
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Item No. 3 Immediate Removal of an Employee From the Workplace

The regulations and policies governing the immediate removad of a discharged employee from

the workplace require revison.

It frequently becomes necessary to effect the immediate removad of an employee from the
workplace, ether because that employee has access to sendgtive accounting records and/or data
processing systems, or to preclude any danger or disruption to other employees.

As noted previoudy, State statutes alow two weeks notice to any permanent employee in the
classfied service who is dismissed for misconduct, incompetence, or other reasons related to the
effective performance of his or her duties. Regulations st by the Depatment of Adminidrative
Services alow an employee to be placed on leave of absence with pay for up to 15 days to adlow
for an invedigation, if that employees presence a work could be consdered harmful to the
public, the welfare, hedth or safety of patients, inmates or State employees or State property. If
the invedigaion involves the pending dispodtion of crimind charges tha could result in
dismissd, the employee could be placed on leave of absence with pay for up to 30 days, and
extended an additiond 30 daysif necessary.

Collective bargaining agreements for State employees provide for a grievance process before
the dismissal of any employee, whatever the cause. The process to arbitrate grievances takes
much longer than the two weeks granted by the collective bargaining agreement. In cases
involving unpaid leave due to the invedigation or digpodtion of a crimind charge, some
collective bargaining agreements alow the employee to charge vacation time.

Our survey of Stae agencies found variances in the criteria gpplied regarding the immediate
remova of an employee from the workplace. We found, for instance, those State agencies with
the respongbility for inmates, patients and clients or public sdfety, take a dricter stance than
other State agencies. Other agencies responded by dating they reviewed each case on an
individual bass. Many agencies responded by dating they had no policy, or none in writing.
The polices and procedures established to guide State agencies in the layoff or dismissa of an
employee, and alowing that employee to receive compensation for time not worked, should be
st in writing, and should reflect an accepted standard. The policies should not be discriminatory
or unfar and should take into consideration policies and procedures that prevent workplace
violence.

Our survey dso found that policies and procedures regarding the immediate remova of an
employee from the workplace dso varied among State agencies, according to the size of the
agency, and if the agency had a greater percentage of managerid or professond employees.
Most State agencies that provided us with their policies specified that immediate remova was
frequently required in cases of layoffs or falure to meet the working test period and were dways
required in cases of dismissa for misconduct.

Most of the cases we reviewed, and most of the cases cited in other sections of this report,
involved the immediate removad of an employee from the workplaces These agreements
generadly granted the employee a least two weeks pad leave, which was described as being in
accordance with that employee's collective bargaining contract. Much longer leave times were
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granted on occasion, usudly to cover the time taken to conduct an investigation, and many of the
large lump sum payments made in dipulated agreements resulted from the length of time that
was granted to employees, when the dismissal was settled under arbitration.

Stipulated Agreement - Department of Transportation -

In one case we reviewed, a Department of Transportation employee was found for the second
ime to be making persond use of State resources. As pat of a dipulated agreement, this
employee was given a 27-day sugpenson as discipline. Following his return to work this
employee was involved in a diguption with his supervisor, and following the procedures
established by the collective bargaining agreement, the employee entered a Sipulated agreement
to facilitate his remova from State service. That agreement granted -

1. Tha the employee was able to resgn in good standing from the Department, effective
January 17, 2000. However, his last working day was October 21, 1999, and he
remained on the payroll until January 17, 2000, using accrued dck leave, holidays,
persond leave and leave accruds he earned during this period. His unused vacation time
was paid as alump sum upon severance of employment.

The employee will not seek reemployment with the Department of Transportation.

The one-day suspension served as a result of his firg infraction was rescinded; he was

rembursed for that day and any reference to such suspenson was removed from his

personnd file.

4. The 27-day suspenson he served for the second infraction was rescinded, he was
reimbursed for the period of suspenson and any reference to such suspenson was
removed from his personnd file, including the copy of the dipulated agreement that
implemented the suspenson. The vacation and sick leave accruds that were lost because
of the suspension were restored.

5. The employees last annud service rating was amended to show a satisfactory rating and
any derogatory remarks were removed.

6. The employee was not disciplined for his involvement in the office digruption that
occurred with his supervisor.

7. The Depatment did not chdlenge the employee for seeking and/or accepting other
employment other than with the State of Connecticut during his sck leave, provided that
such employment was not incondstent with the medical documentation used to judtify his
continuation on paid sick leave with the Department of Transportation.

8. In response to employment reference inquiries addressed to the Department, the response
will be to only provide the employee's job title, pay rate, length of service and the fact
that he resgned in good sanding. No other information will be provided without the
authorization of this employee.

W

As pat of this agreement, the employee agreed to waive any rights to any State or Federd
medicd leave of absence without pay or any other leave. He adso waved any and dl cdams
agang the Depatment relating to matters in this agreement and any other matters pertaining to
his employment with the Depatment. He further agreed not to apped or pursue any such clams
in any other forums and tha this agreement is not gppedable in any forums. He was alowed to
remain a home, and produced a medicd certificate that dlowed him to charge accumulated sick
leave until he left State service.

Our review of this employegs personnd file confirmed that the service rating was rewritten,
and references to the previous dipulated agreement removed from the filee A review of the
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payroll records confirmed that the employee was reimbursed for those days he was under
suspension.

In our discussons with Depatment officids, we found that this second gipulated agreement
resulted from the belief of the Depatment's management that this employee was no longer able
to work in his assgned unit, and given the previous problems encountered with this employee, it
was decided by management to provide incentives for the employee to resgn. Department
officids dated that this employee has been with the State for over ten years, and it would have
been extremdy difficult to document enough cause to fire him. By providing these incentives,
the Department hoped the employee would be able to leave without bitterness and without the

cost of lengthy lega proceedings.

Depatment officids dso daed that the dipulated agreement was not consdered as
authorized under any specific State dtatute or regulation. The Personnd Adminigrator aone
goproved the dipulated agreement. Neither the Commissioner of Transportation nor any other
Depatment officid reviewed and approved this document. Depending on the nature of the
proposed agreement, in the past, ether subordinates of the Personnd Adminidrator, or a
Department Bureau Chief, have agpproved dipulated or specid separation agreements for the
Depatment. The agreement was based on the disciplinary and grievance procedures per the
employees collective bargaining agreement. The intent of this agreement was to avoid the filing
of a grievance by the employee. The Department of Administrative Services was not consulted
and did not have arolein reviewing or gpproving the agreemen.

In addition, this dtipulated agreement was not sent to the Attorney Generd, or the Office of
Labor Redions for review or gpprovd. Genedly, the policy of the Depatment of
Trangportation is to refer only those agreements tha involve lawsuits, Workers Compensation or
discrimination complaints to the Attorney Genera. Moreover, only grievances tha make the
find adminidrative steps are referred to the Office of Labor Reations.

We condgder this particular agreement an example of a practice that should be more drictly
regulated. In order to effect the immediate remova of this employee from the workplace, the
Department of Transportation agreed to: grant a resgnation in good standing, recind a 27 day
sugpenson and effectively grant a paid vacation for that period, dlow the use of sck leave until
it was convenient for the employee to resgn and dlow the rewriting of that employee's personne
record.

Regulations and policies governing the immediate removal of a discharged employee
from the workplace should berevised (See Recommendation 3.).

Department of Administrative Services Response:
"We concur tha there may be ingtances that require the immediate remova of a discharged
employee from the workplace. The Department of Adminigtrative Services is in the process
of proposing legidative changes to address the immediate removad of a discharged employee
from the workplace."

Office of Policy and M anagement - Office of Labor Relations Response:

"...[Tlhe immediate removad of a dischaged employee from the workplace involving
employees covered by collective bargaining agreements, in the executive branch, are within
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the purview of the Office of Labor Rdations. Therefore, we would like to make the
following comments on Recommendation 3.

1. Access to the grievance process is separate and digtinct from the decison to and the
action of dismissing a State employee.

2. There may be some misunderstanding of the procedure to dismiss a State employee. It
may, therefore, be helpful to outline the norma process and how the contracts, statutes,
regulations and court decisonsinterrelate. The following information is provided:

a. When it is reported or discovered that an employee may have engaged in conduct that
may subject the employee to serious disciplinary action, the human resource professiond
or other agency representative begins an investigation.

b. ...Regulaion 5-240-5a subsection (f) permits the agppointing authority to place the
employee on a pad leave of absence for up to 15 days during the investigation, if the
"employee's presence a work could be harmful to the public, the welfare, hedth or safety
of patients, inmates or State employees or State property.” If crimind charges are
pending, the amount of paid leave of absence is increased to "up to 30 days' under
Regulation 5-240-5a subsection (h).  Such an employee can dso request an unpaid leave
of absence of up to one year, with the ability to request an extenson. This provison is
rardy, if ever utilized. Agencies have expressed difficulty completing their investigation
during the applicable time periods.

c. At the concluson of the invedtigation, the gppointing authority must make a decison
regarding the appropriate leve of disciplinary action, if any.

d. Depending upon the collective barganing agreement, the decison is ether
implemented immediately or after some notice period. If the decison is to terminate the
employee, the appointing authority does not normdly return the employee to service
during the notice period.

3. Once the decison to terminate an employee is made, assuming al due process steps have
been complied with, we concur that there may be indances tha require the immediate
remova of a discharged employee from the workplace.  Legidation can only impact
employees not represented by a collective bargaining representative, otherwise there is a
Condtitutiona problem with the Impairment of Contract provison.

4. The Office of Labor Reaions will draft a proposed legidative change to dlow the
gopointing authority to immediately separate a nonrepresented employee where there is just
cause. The Office of Labor Rdations will propose in negotiation the remova of contractua
provisons in those contracts where there is a notice requiremen.

5. Both the contracts and Statute provide a procedure for layoff of employees. It is highly
unusua where there might be the necessty to pay employeses in lieu of working. If the
employee were a member of a collective bargaining unit, the payment in lieu of notice would
have to be authorized by the contract. A dautory change to permit payment in lieu of
datutory notice for manageria employees could be proposed through legidative change.
This should only be done in the most unusuad of circumstances and requires centralized
oversgght by the Department of Adminigtrative Services.
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Item No. 4 Altering of Service Ratings and Removal of Employee Records

There is no datute, regulation or policy prohibiting the dtering of sarvice ratings and removd of
disciplinary matters from an employee's records.

Our review of the sample of separation or dipulated agreements found severa instances
where disciplinary action or other matters were removed from an employees personnd file as
pat of the agreement. As noted in Item No. 3 above, he stipulated agreement completed at the
Department of Transportation in October 1999, required information about repested misuse of
State property and an dtercation with a supervisor, information that a future employer would
have an interest in, to be removed from the employeesfile.

Stipulated Agreement - Department of Education -

Our review found a the Depatment of Education a tescher was dismissed for dlegedly
assaulting a student. At a point in the process, witnesses for the State faled to appear, and the
arbitrator informed the State that it was likely to lose. As noted in Item No. 1 above, the find
dipulated award required the State to withdraw the charges againgt the teacher and remove the
materials related to this matter to "an appropriate non-personnd file"

Stipulated Agreement - Office of Consumer Council -

We dso found that at the Office of Consumer Council a sipulated agreement completed in
October 1998, stated in part -

1. "In accordance with the Agreement and Release, dl sarvice ratings letters of discipline
or other personnel related documents, which are subject to any of the grievances resolved
by this agreement will be voided from... personne files a the Office of Consumer
Coundil...."

2. "Unless the grievant authorizes the release of additiond information in writing, the Office
of Consumer Council agrees to respond to inquiries by future or potentid employers,
outsde State sarvice, with the duration of employment, rate of pay, classficatiion and
Separation status of voluntary resignation.”

Attached to the dipulated agreement was a withdrawad agreement liging ten specific
grievances that covered service ratings, reprimand, suspension and dismissd of the employee.

Stipulated Agreement - Department of Children and Families -

As noted in Item No. 1 of this report an employee of the Depatment of Children and
Families was discharged from his pogtion as socid worker due to neglect of duty and giving
fdgfied tetimony in court. In the dipulated agreement, the employee and the Department
agreed, among other items -

1. The employee will not apply for or accept employment with the Department of Children
and Families.
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2. The employee will be placed on the State reemployment list for socia worker as a lad
off employee, but will not accept any offer of reemployment that requires him to work
directly with children.

3. The Depatment, if contacted by a prospective employer for a reference check, will
provide only dates of employment, job classfication and sday rate. The reason for
separation will be given as layoff, except if the prospective employer is a socid or human
savice agency licensed by or receving funding from the Depatment of Children and
Families. The employee agrees not to accept any offer of employment that requires him
to work directly with children.

4. The Depatment agrees to reman dlent on the employees application for accelerated
rehabilitation and on the issue of jal time regading crimind charges agang the
employee. The Department agrees not to initiste any new crimind charges agang the
employee, unless there is evidence that during his employment with the Depatment he
acted recklessy, willfully or wantonly in the performance of his duties.

There were other sipulated agreements in our sample that contained a provison of the kind
cited aove. They were not based on a standardized policy, and we found them to be worded
differently and gpplied inconsstently in most cases.

At the Department of Public Hedth, the stipulated ayreement commonly used specifies that if
a potentid employer should inquire with the agency about the individud's employment, only the
titte and dates of employment would be offered. However, the agreement aso includes that, if
another State of Connecticut entity inquires about his or her previous employment, the
Department will be free to explain his or her performance while employed there.

We discussed some of these cases with agency officids. They explained to us that in these
cases, the information cited is not destroyed but removed and placed in a separate file.  Agan,
we were not able to find the gpplication of a standard policy or procedure to administer this
process. As with other conditions noted in this report, the absence of Statewide policies and
procedures, and controls to ensure such policies and procedures are followed, can result in
personnd matters being adminigered unfarly and in a discriminatory manner. In these
gtuations, the rights of the employee, and the liadility the State may be placed in, must be
weighed againg the State's responshbility to other employers, and possbly, in certain cases, the
safety of the public.

Regulations or policies should be established to govern the practice of the altering of
service ratings and removing disciplinary matters from an employee's records (See
Recommendation 4.).

Department of Administrative Services Response:

"For this subject matter, collective bargaining agreements, which cover the mgority of State
employees, supercede any State datute and are administered by the Office of Labor
Rdations. The Office of Labor Reations would be best suited to establish any policy
regarding dtering sarvice raings and removing disciplinay meatters from an employees
record.”
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Office of Policy and Management - Office of Labor Relations Response:

"The changing of sarvice ratings and remova of disciplinary maters from the personnd
files is the result of grievance activity. These agpproaches are utilized to resolve specific
gtuatiors.  Upon request, the Office of Labor Relations does provide guidance and assistance
in these matters. Release of employment information to other employers is redricted as a
matter of law. With respect to other State agencies, it is the State who is the employer. The
Office of Labor Rdaions will issue policy guiddines for agencies to utilize when deding
with these Stuations.”
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Item No. 5 Use of Accumulated Leave Time by Laid Off or Dischar ged Employees

There are ineffective controls to prohibit laid off or discharged employees from extending their
period of State employment by remaining on sick or vacation leave.

There were a dgnificant number of cases in our sample in which a lad off or dismissed
employee was dlowed to remain in State service by usng accumulated sick or vacation leave for
many months. We found this practice was specificdly granted by language included in the
Separation or stipulated agreement.

State datutes and collective bargaining agreements generdly provide that in cases that
involve a crimind invedtigation or the digpostion of a crimind charge rdaed to an employees
work or work performance, the employee may be placed on an unpaid leave of absence pending
adminidrative action. In al other cases involving an investigeation, the employee shdl be placed
on a pad leave of dsence. When an employee is placed on an unpaid leave of absence pending
an invedtigation, collective bargaining agreements generdly dlow employees to use accumulated
leave, except for Sck leave. Our review found exceptions to this policy.

If the employee is discharged as a result of the invedtigation, the discharge shdl be effective
on the fird date of the leave of absence. If the employee is not dismissed, he or she shdl be
reindated with full pay retroactive to the darting date of the leave. Other collective bargaining
agreements refer to Section 5-240-5a of the Depatment of Adminidrative Services Regulations,
which provides a smilar provison; and some others provide for a suspenson with full sdary and
benefits, pending disciplinary action. We noted there were many cases in our sample in which
employees were granted leave with pay and benefits for a number of weeks pending disciplinary
action or discharge. In these cases, upon subsequent dismissal, the costs of the leave with pay
and benefits were not recovered as part of the stipulated or separation agreement.

Our review of separation, retirement or ipulated agreements dso found many dlowed the
employee to use accrued Sck or vecdion leave until eventudly departing State servicee We
noted that in the cases of dck leave use, employees were generdly required to furnish only a
sngle medica cetificate to document an extended illness for a "medicd” leave of absence that
lasted for several months. We observed that employees do not appear to have any difficulty
obtaining the required medica certificate. For example, our review found -

Separation Agreement - Department of Economic Development -

An employee a the Depatment of Economic Development was lised as terminated from
State service effective October 25, 1994. We found that this individud was alowed to use sick
leave from the union sck leave bank while she was looking for other employment. She was able
to remain on the payroll until the sck leave bank was exhausted, which was on February 17,
1995. Thisemployee received $6,872 in sick pay for that period.
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Stipulated Agreement - Department of Labor -

In another case, in order to settle agrievance, an employee at the Department of Labor was
granted reingtatement with back pay from the effective date of his dismissal, June 15, 1998, to
February 5, 1999. He was dso granted a medical leave of absence, using accrued sick leave,
from February 5, 1999 to September 1, 1999, after which he was granted an unpad
adminigtrative leave of absence from September 1, 1999 to September 1, 2000. The employee
received a payment of $34,591 for the back pay and had the unsatisfactory service rating and
find warning removed from his personnd file. It gppears the Agency did this to accommodate a
disability retirement application by the employee.

Stipulated Agreement - Department of Transportation -

In another case, previoudy cited in Item No. 3 of this report, an employee at the Department
of Transportation was removed from State service for repested misuse of State telephones and
for engaging in a disuption with his supervisor. He was dlowed to reman on the payroll from
October 2, 1999 to January 17, 2000, usng accrued sck leave, holidays, and persond leave,
including time accrued during this period, as specified in a stipulated agreemen.

By dlowing these practices, State agencies are encouraging the abuse of sick leave and are
extending employment benefits in the form of severance pay in a manner not intended by Satute,
regulaion, or collective bargaining agreement. State employees that resign or are dismissed
from State service do not receive payment for accumulated sck leave.  Section 5-247 of the
Generd Statutes provides that only State employees that retire receive payment for unused sick
leave. That payment is a a rate of one quarter of one day for each day of unused sick leave. A
retiring employee can only receive payment for a maximum of 240 accumulated days, which
may result in a payment equd to 60 days sdary.

By dlowing the use of dck leave in a manner just described, rather than requiring the
employee to lose that time, or receive payment for only one quarter of it, the employee remains
on the payrall longer, increasing the cogs of persona services and fringe benefits to the State. In
addition, as noted in another section of this report, alowing the use of extended sck leave has
the result of increesing the length of State service the employee is credited with for retirement
purposes.

Regulations or poalicies should be established to govern the practice of allowing laid off
or discharged employees to collect their accumulated leave time by remaining in State
service past the normal separation period (See Recommendation 5.).

Department of Administrative Services Response:

"The Depatment of Adminidrative Services does not condone the practice of dlowing laid
off or discharged employees the right to collect their accumulated leave time in order to
reman in State service past the norma separation period. The Department of Adminidirative
Sarvices will draft legidation which will require State agencies to report to the Department
any specid dtudion requiring an employee to use Sck leave past the norma separation

period."
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Office of Policy and Management - Office of Labor Relations Response:

"...[T]he utilization of accrued sick or vacation leave upon termination or layoff of a Stae
employee is governed by collective bargaining. As the rights of employees covered by
collective bargaining agreements, in the executive branch, is within the purview of the Office
of Labor Reatons, the Office of Labor Rdations would like to make the following
comments on Recommendetion 5.

If an employee is Sck a the time of higher terminaion, or during the time [of termination]
he/she may be entitled to payment for sck leave. If a doctor signs the necessary medica
cetificate and indicates the employee is not able to work, it is under only limited
circumstances the State could request a second opinion. If the employee is not sck, the
payment of sck leave benefits should not occur. The Office of Labor Reations will draft a
policy outlining those Stuations wherein employees would be dlowed to utilize sick leave
past the norma separation period.”

26



Auditors of Public Accounts

[tem No. 6 Lump Sum PaymentsIncluded in the Calculation of Retirement Benefits

Thereis no provison in the State Employees Retirement Act that prohibits, nor alows, the
incluson of large lump sum payments of employment clams or the use of accumulated sick
leave in the caculation of future retirement benefits.

Our review identified cases where employees received, as part of a separation agreement that
induded retirement, dgnificant amounts to settle cdlams for past discrimination.  In the State
employees retirement system, when an employee retires the monthly benefits paid are caculated
as a factor of the years of service and the average annud regular sdary for the three highest paid
years of State service.

Under the Federd Age Discrimingtion in Employment Act, awards granted to individuds
discriminated againg in employment are consdered wages. Therefore, for the purpose of
cdculaing retirement benefits, an award under the Act, or other civil rights law, would be
included in the retirement calculation. The law is not specific as to whether the award is to be
treated as wages in one year, or dlocated over severa years. In addition, we found thet in some
of the cases we reviewed, the settlement amount was not designated as a specific award for
discrimination.  Ingtead, in the negotiation of the settlement agreement, it was conddered as only
a potentid discrimination dam by the employee.  Unless such awards are specificaly identified
a a HHtlement of a discrimingion dam, they should not be incuded in the retirement
cdculaion.

Our review identified severd cases where employees received, as pat of separation
agreements, amounts totaling $122,000, $120,000 and $30,000 to settle clams for past
discrimination. As pat of the settlements, the employees subsequently retired. In the State
employees retirement system, when an employee retires, the monthly benefits paid are caculated
as a factor of the years of sarvice and the average annud regular salary for the three highest paid
years of Stae servicee The amounts cited aove were included in the retirement cdculation
thereby increasing the retirement benefits received.

Our review dso found agreements that were contingent upon having certan provisons
approved by the State Retirement Commission, and, an agreement that ensured that an employee
be digible for any early retirement incentives offered to State employees.

Separ ation Agreement - Office of State Comptroller -

In one of the cases we reviewed, a manageria State employee with over 17 years of service
a the Office of the State Comptroller, had his podtion diminated as a result of an office
reorganization. He was on sick leave beginning September 15, 1995, presenting a note from a
physcian, until he retired from State service October 1, 1995. However, he was lised as
terminated from State service on September 29, 1995.

As part of the separation, an agreement and release was completed on September 26, 1995.
The agreement States -
1. Upon submisson of medicd certification the employee will be permitted to use accrued
sick leave for the period between September 15 and September 29.
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2. On September 29, the employegs postion dassficaion will be eiminated and his
service terminated due to lack of work.

3. The employee will exercise his right to retire on October 1, 1995, under the provison of
Section 5-163 subsection (c) of the Genera Statutes.

4. In his find paycheck he will receive an additiona lump sum payment of $24,411.84,
"...which for al purposes will be trested as wages earned in the caendar year 1995,
except as otherwise provided in paragraph 5."

5. The average of the three highest years earnings under the State Employees Retirement
System will be calculated with the $24,411.84 apportioned in thirds to each year.

6. Tha the agreement and rdease is contingent upon the Retirement Commission gpproving
the employees application to purchase prior service time a another agency.

7. In the event the gpplication is denied, the parties will enter into discussons to reach
another such agreement dong Smilar lines.

8. Tha the retirement gpplication will be assgned priority processng and out of that the
employee is expected to receive a gross annud retirement alowance of gpproximatey
$31,000 a year.

9. The agreement will be treated as a confidential personnd matter and the parties will make
a good fath effot to avoid publicly disclosng the agreement and its terms and
conditions.

10. The parties agree that no interference or wrongdoing on the part of ether party should be
drawn from the agreement and the parties specifically deny or accuse any wrongdoing.

11. The agreement conditutes a full and complete waiver and reease of adl clams agang the
State, including but not limited to, discrimination due to age or other criteria

The employee was pad a lump sum for accumulated sick leave and received a lump sum
separation payment of $24,411. The separation payment was authorized under Section 5-241
subsection (b) of the Generd Statutes, which grants eight weeks termination notice.  However,
based on the employee's regular sdary of $82,147 yearly, the separation payment of $24,411
equaled approximately 15%2 weeks of sdary. The cdculation of retirement benefits was made as
if the separation payment was apportioned over the past three years; this was intended to result in
aretirement salary of $31,000, based on 26 years, 9 months of service.

As a result of the gpportionment the employee will receive an additiond $2,775 annudly for
the entire time he is collecting retirement benefits not including cost of living adjusments. In
addition, a the time of the agreement this employee was 48 years old, and retired under the
provisons of Section 5-163 subsection (¢) of the Genera Statutes. Under that Section of the
Statutes an employee, with a minimum of 25 years of State service and whose State service is
terminated because of economy, lack of work, abolition of his position or lack of regppointment,
may retire before he has reached the minimum age for retirement, which is 55 years.

The years of sarvice included in the calculation of retirement benefits included a purchase of
three years and four months of prior State service, that was gpproved by the Retirement
Commisson on January 18, 1996, which was severd months after the employee began collecting
retirement benefits.  Without the purchase of the additiond years of service, the employee would
not have had the minimum 25 years of service to be digible for retirement.

This agreement was referred to the Attorney Generd and the Governor for approvd in
accordance with Section 3-7 subsection (c) of the Generd Statutes. The Attorney Generd cited
in the comments to his approva that at least two individuds with less age and experience were
hired for the new postions the laid off employee was not offered. Also, that five of the seven
employees gppointed to the new postions were younger than the lad off employee leaving the
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State at risk of an age discrimination complaint. The Governor gpproved the agreement on
January 16, 1996.

We referred this matter to the Attorney Generd on April 22, 1996, and on March 20, 1997,
an opinion was issued. It dated that the clam by the employee was compromised in accordance
with Statute and that it was proper to treat the lump sum payment as wages in the retirement
cdculaion. The Attorney Gened's opinion did not specificaly address our postion that
goportioning the lump sum settlement was contrary to the provisons of Section 5-162 of the
General Statutes. Section 5-162 provides that, for the three year period that retirement benefits
are based on, the sdary in the highest paid year of State service cannot exceed 130 percent of the
average of the two previous year's earnings.  Ingtead, the Attorney Genera responded by stating
that the alocation over the three years would result in only an additiona $10.11 per month in
retirement benefits and that "there was no language in that Section which addresses in any
fashion how such payments should be treated.”

The Attorney Generd's opinion refered to severd decisons in employment discriminaion
law. Under the Federd Age Discrimination in Employment Act awards granted to individuas
discriminated againgt in employment are consdered wages. Therefore, for the purpose of
cdculating retirement benefits, an award under the Act would be included in the caculation. It
was explained that awards based on clams should be attributed to income, including interest
overtime, fringe benefits and penson fund contributions.  The Attorney Generd's opinion did not
address payments that would not be made as a settlement of discrimination clams.

Our review found that this type of condition should be daified. The language in the
settlement agreement does not specificdly date that the lump sum payment was an award for the
stlement of a discrimination clam.  The Generd Statutes should include language specifying
how such lump sum payments should be accounted for in the caculation of retirement benefits.

The State Employees Retirement Act should be amended to address the practice of
including large lump sum payments of claims or the extended use of sick leave in the
calculation of futureretirement benefits (See Recommendation 6.).

Department of Administrative Services Response:

"Changes to the State Employees Retirement Act fdl under the auspices of the Office of the
State Comptroller and are not the responshility of the Depatment of Adminidrative
Services"

Office of the State Comptroller's Response:

"In the case cited herein, the employee in question received in his find paycheck a lump sum
payment of $24,411.84, which the separation agreement clearly characterizes as "wages" In
an effort to maximize the impact of this payment on the employees retirement income, it was
dlocated to three separate cadendar years for benefit calculation purposes. This tactica
device, which was the sngle most criticd dement of the separation agreement, has been
reviewed by the Attorney Generd and found to be congruent with the State Employees
Retirement Act. Within this context, the recommendation set forth above would neediesdy
limit the employer's ability to act with decisveness when, as in this case, an employee's
remova from the workplace is viewed as a Srategic imperative.”
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Auditors Concluding Comments:

We ae not recommending the prohibition of this practicee. We beieve controls ad
procedures should be established that address this practice, and to require that the method
used for such calculations be clarified.
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Item No. 7 Reemploying Retireesat a Higher Hourly Rate

There is no dautory authority, regulation or adminigratiive control over the practice of
reemploying retirees, for the same or Imilar pogtion that the retired employee was origindly
employed, a a higher hourly rate.

Section 5-164a subsection (c) of the Genera Statutes alows retired State employees to be
reemployed for a maximum of 90 working days in any one cdendar year without loss of
retirement benefits, if that reemployment is not on a permanent bass. This Statute was modified
by the State employees retirement agreement, which dlows a maximum of 120 working days in
any one caendar year without loss of retirement benefits. It is a common practice for State
agencies to rehire retirees as consultants or for specia projects. On occasion, employees taking
advantage of early retirement incentives were reemployed to refill ther origind assgnment until
replacement daff is recruited. However, it has not been common to reemploy retirees a hourly
rates greatly in excess of what a permanent full time State employee would receive for the same

position.
Reemployment Agreement - Department of Public Safety -

The Commissioner of the Depatment of Public Safety retired from State service effective
July 31, 1998. He was gppointed Commissioner on July 1, 1998, only one month earlier. He
was an employee of the Depatment for many years before his gppointment as Commissioner,
saving as Director of the Forensc Laboratory. At the time of his retirement his sdary as
Commissioner was $106,377 yearly, the equivaent of $50.95 per hour.

Immediately after retirement, and for the remainder of the 1998 caendar year, he continued
as Commissioner under a 120-day retiree reemployment. He was initidly paid an hourly rate of
$50.95, equa to his previous sdary. On November 6, 1998, his hourly rate was increased to
$67.87, or by 33 percent. The new rate resulted in an increase in earnings for the 40 days he was
expected to work from November 6, through the end of the 1998 cdendar year. This enabled
him to earn the same amount by working 109 days from Augus to the end of the year as if he
had worked a full 120 days. In the 1998 cadendar year, he was paid $59,592 for the equivalent of
150 days of work for the period before his retirement and $49,842 for 109 days of work as a
reemployed retiree.  In addition, he collected his retirement sdary from the State beginning on
August 1. The totd retirement sday collected, from August 1, to the end of the 1998 cdendar
year, totaled $24,300.

He continued to be Commissioner as a rehired retiree in the 1999 cdendar year. He worked
70 days, from January through March a a rate of $67.87 per hour. On April 9, 1999, his hourly
rate was increased to $213.64, or by 215 percent. The new rate was caculated to increase his
earnings for the 50 days he was to work from April through the end of the 1999 caendar year. It
endbled him to earn the maximum yealy sday of a Commissoner working full time.  On
October 24, 1999, his hourly rate was increased three percent to $220.05. In the 1999 calendar
year, he was pad $124,030 for 120 days of work as a reemployed retiree. In addition, he
collected aretirement sdary from the State for the entire 1999 calendar year totaing $59,195.
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In the 2000 caendar year, he continued as a rehired retiree, a an hourly rate of $138.41; this
was increased after the first pay period by two percent, to $141.18 hourly or $135,533 or the
maximum yearly sdary of a Commissoner working full time. He continued to collect this sdary
until his "second” retirement, effective May 31, 2000. In the 2000 cdendar year, he was pad
$57,357, for 51 days of work as a reemployed retiree. In addition, from the beginning of the
2000 cdendar year to the date of his "second" retirement, he collected retirement sdary from the
State totaling $30,240.

Interviews with State officids disclosed that, because of the importance of implementing the
new State Police radio sysem and other matters, it was essentid to retain him as Commissioner
of Public Safety, and it was necessary to provide afinancid incentive to do so.

Statutory authority or regulation should be egsablished over the practice of
reemploying retirees, for the same or smilar position that the retired employee wasiin, at a
higher hourly rate (See Recommendation 7.).

Department of Administrative Services Response:

"The Depatment of Adminidrative Services does not edtablish the hourly rate paid to
reemployed retired employees. The Office of the State Comptroller, in conjunction with the
Office of Policy and Management, regulate practicesin this area”

Office of Policy and M anagement's Response:

"The Office of Policy and Management agrees tha it is not common practice to reemploy
retirees a hourly rates in excess of wha a permanent full time State employee would receive.
However, as noted in the Recommendation, because of the importance of implementing the
new State Police radio syssem and other matters, it was essentid to retain the incumbent as
Commissoner and provide a financid incentive to do so. It is important to note thet in this
particular ingtance, the incumbent was paid for 120 days and volunteered the balance of the
time he worked."

Office of the State Comptroller's Response:

"Under the exising daiute and regulation, the authority to edtablish rates of pay for
employees and reemployed retirees is not within the jurisdiction of the Comptroller's Office.
Accordingly, in the case cited herein, the hourly rate of pay for the reemployed retiree in
question was developed by the Depatment of Adminisrative Services in concet with the
Office of Policy and Management and the Department of Public Safety.”

Auditors Concluding Comments:

We are not assessing the decision to reemploy the retired Commissioner of Public Safety a a
paticular pay rate as not being beneficid to the State. However, we believe controls and
procedures should be established that regulate this practice, and those controls should require
that the criteriafor the decision be documented.
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Item No. 8 Part Time Employment of Retireesin Critical Managerial Positions

There is no datutory authority, regulation or adminidrative control over the practice of
reemploying retirees for criticd management podtions on a pat time bads for condgderable
lengths of time.

The State employees retirement agreement dlows a retired State employee to accept
reemployment with the State for a maximum of 120 working days in any one cdendar year
without loss of retirement benefits  Our review identified two cases that involved a
Commissoner and an upper managerid level employee, both of whom were reemployed in ther
previous podtions on a pat time bads after retirement. In these cases, the employees did not
sarve full time for severd months, until the pogtions were refilled, but served just a few days
each week for the entire calendar year.

Section 4-8 of the Gened Stautes detals the qudifications, powers and duties of
Department heads. It specifies that each Department head may appoint deputies as necessary for
the efficient conduct of the busness of the Department. The Statute aso specifies that such
gopointees shdl devote full time to their duties with the Department and shdl engage in no other
ganful employment. The Statute does not impose this requirement on the Department head.
However, dthough the datutes do not explicitly specify, it is gpparent that the duties of an
agency heed, for example the Commissoner of Public Safety, require the full atention of the
individua assgned those duties. We note the following -

Reemployment Agreement - Department of Public Safety -

As previoudy noted in Item No. 7 of this report, the Commissoner of the Department of
Public Safety retired from State service one month after being appointed as Commissoner.
Immediately after retirement, he continued as Commissioner by being reemployed as a retiree for
120 days each year. He continued to serve as Commissioner, reemployed as a retiree for 120
days each year, until hisfina departure from State service on June 30, 2000.

Reemployment Agreement - Department of Mental Retardation -

An Assigant Regiona Director a the Depatment of Mentd Retardation retired on July 1,
1997. On Jduly 7, 1997, he was rehired in the same postion, as a retireg, for 120 days per year.
He received successive reemployment agreements in 1998, 1999 and 2000. On August 28, 1998,
he was promoted to Training School Director, with a corresponding increese in sday. On
January 1, 2000, he was trandferred to the postion of Regiona Director for the Depatment's
Northwest region.

For three years, this individud has maintained employment and advanced his career in senior
management postions on a pat time bass after retirement.  In each of those years, he has only
worked a maximum of 120 days.

In both of these cases, the employees involved were in criticd pogtions entrusted with the
safety of clients or the public. We believe Section 48 of the General Statutes should be revised
to incdude the agency head as a full time employee. In addition, centraized controls should be
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implemented to redrict the filling of cetan management postions with pat time employees.
The 120-day contract should only be used to retain a criticd manager for a short period of full
time employment, until the pogtion is refilled, rather than dlowing the postion to be staffed on a
part time basis for aperiod of ayear or more.

Statutory authority or regulation should be established over the reemployment of
retireesas part time employeesin critical managerial positions (See Recommendation 8.).

Department of Administrative Services Response:

"Agan, as in the response to the previous finding (Item No. 7), this is not within the
Depatment of Adminidrative Services authority but more gptly rests with the Office of the
State Compitroller and the Office of Policy and Management.”

Office of Policy and M anagement's Response:

"There have been rare ingtances, especidly when ealy retirement incentives are offered,
where employees who have specidized experttise retire in advance of a time where
successon planning can be implemented.  Additiondly, there have been ingances wherein
legd action has been indituted requiring the expertise of Smilar individuds. The Office of
Policy and Management is involved in these indances and exercises oversght
responghility.”

Office of the State Comptroller's Response:

"From our perspective, management should be empowered to operate with the greatest
freedom in determining the means by which the Stat€s misson is to be fulfilled. In the
judicious exercise of this power, the outcome may be that certain retirees are reemployed in
citicd management postions within the limits of the State Employees Retirement Act.
Parenthetically, this does not mean that a retireds reemployment will be on a part time bass,
as assumed by the recommendation set forth above. Certainly, it has not been suggested to
date that the reemployment of a retiree as the Commissoner of Public Safety inured to the
Sates detriment; in fact, the reemployment of this retiree has been universaly heradded as
beneficid to the overal operations and prestige of the Depatment of Public Safety. That
being the case, the Comptraller's Office views as dubious any proposed statute or regulation
intended to inhibit this essentiad management right.”

Auditors Concluding Comments:
We are not assessing the decision to reemploy the retired Commissoner of Public Safety as

not being beneficid to the State.  We believe controls and procedures should be established
that regulate this practice, and to require that the criteriafor the decision be documented.
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RECOMMENDATIONS

1. Statutory authority and corresponding regulations are needed to guide State agencies
when situations require the granting of special separation @myments or other benefits
that exceed those now allowed by Statute to State employees leaving State service.

Comment:
Our examination found that State agencies were gpplying a Department of Administrative
Sarvices policy that was unwritten and never formally prepared and reviewed. This
policy dlows the head of a State agency flexibility without the benefit of guiddines.
Therefore, separation agreements are completed that grant benefits to employees that are
not specificaly authorized by Statute.

2. Controls should be established, in particular, outsde oversight, review or approval, of
special separation or stipulated agreements granted to employees leaving State service.

Comment:
Our examination found that there was no centralized control or requirement for review of
proposed separation or other agreements. Such agreements should be submitted to the
Depatment of Adminigrative Services to verify that the provisons in such an agreement
were not contrary to the policies of the State and were in accordance with statutes and
regulations.

3. Regulations and policies governing the immediate removal of a discharged employee
from the workplace should berevised.

Comment:

When it becomes necessary to effect the immediate remova of an employee from the
workplace, either because that employee has access to sendtive accounting records, data
processing systems, or to preclude any danger or disruption to other employees, State
agencies have been granting paid leave under an unwritten policy. Our examination
found a number of different ways this policy was put into effect. As it is an unwritten
policy, State agencies have had no guidance in gpplying it, and consequently, it can be
goplied unfarly and in adiscriminatory manner.

4. Regulations or policies should be established to govern the practice of the altering of
service ratings and removing disciplinary mattersfrom an employee'srecords.

Comment:
Our examination found thet it is a very common practice to include as part of a separaion
or dipulated agreement a provison that essentialy rewrites an employee's personnd file
by changing service ratings, the reason for dismissal, and placing derogetory information
in aseparatefile.
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5. Regulations or policies should be established to govern the practice of allowing laid off
or discharged employees to collect their accumulated leave time by remaining in State
service past the normal separation period.

Comment:
Our examination found that it was possble for separation or gipulated agreements to
provide employees leaving State service to continue on the payroll past a normd
separdtion date, and receive full payment for accumulated Sck leave and fringe benefits.
This can be perceived as a benefit unfairly granted to afew employees.

6. The State Employees Retirement Act should be amended to address the practice of
including large lump sum payments of claims or the extended use of sick leave in the
calculation of futureretirement benefits.

Comment:
Retiring employees recalving large lump sum payments or remaning on the payroll using
accumulated sck leave until retirement date may recave credit for a higher sday or
longer State sarvice in their retirement calculation. This can be perceived as a benefit
unfairly granted to afew employees.

7. Statutory authority or regulation should be established over the practice of
reemploying retirees, for the same or smilar postion that the retired employee was in,
at a higher hourly rate.

Comment:

Our examination identified a few reemployment contracts granted to retiring employees
that could be considered as excessive or abusive.

8. Statutory authority or regulation should be established over the reemployment of
retireesaspart time employeesin critical management positions.

Comment:
Our examinaion identified a few reemployment contracts granted to retiring employees
that dlowed them to serve as Commissoner or in other criticadl managerid pogtions on a

part time bass. These postions directly affected public safety or the care and wefare of
cients.
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CONCLUSION

In concluson, we wish to express our appreciation for the cooperation and courteses
extended to our representatives by the officids and daff of the Depatment of Adminidrative
Savices, the Office of Policy and Management, and other State agencies during this
examination.

Matthew Rugens
Principa Auditor

Approved:

Kevin P. Johnston Robert G. Jaekle

Auditor of Public Accounts Auditor of Public Accounts
PO006-'00
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